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In late 1972 and early 1973, the Mexican Congress enacted two comprehen-
sive companion pieces of legislation providing for the regulation of the terms
upon which foreign technology and investment will be received in Mexico. The
"Law on the Registration of the Transfer of Technology and the Use and Ex-
ploitation of Patents and Trademarks" (Ley Sobre el Registro de la Transferen-
cia de Tecnologia y el Uso y Explotatio'n de Patentes y Marcas), herein called
the "Technology Law," was published December 30, 1972, and became effec-
tive January 29, 1973.' The "Law to Promote Mexican Investment and Regulate
Foreign Investment" (Ley para Promover la Inversion Mexicana y Regular la
Inversi6n Extranjera), herein called the "Investment Law," was published
March 9, 1973, and became effective May 8, 1973.2
The Technology Law followed an emerging pattern in Latin America, bearing
a strong resemblance to the Argentine Law of 1971' and also obviously tracing
its ancestry to Decision 24 of the ANCOM Commission. 4 The Investment Law
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was a largely indigenous creation, to a substantial degree representing a cod-
ification of existing statutory provisions and executive decrees relating to the
participation of foreign investment in certain industries and in the ownership of
real estate, as well as of administrative practices which had developed con-
ditioning the grant of tax concessions, import permits, etc. upon a specified
percentage of Mexican ownership.
Since the commencement of the legislative processes which led to enactment
of the new Laws, the debate has raged as to the extent to which the "rules of the
game" were changing, to ones reflecting a more restrictive and less friendly atti-
tude toward foreign participation in the economy than previously existed. Care-
ful readers of the new Laws could not fail to observe that a considerable degree
of flexibility was contemplated in the application of the key statutory provisions,
which granted broad authority to the administrative organs created by the two
Laws in applying, authorizing a substantial deviation from, or waiving com-
pliance with the statutory norms, on a case-by-case basis, thereby permitting a
continuation of the traditional pragmatic Mexican approach to the regulation of
foreign participation in the economy.
Almost three years have elapsed since enactment of the new Laws, and sig-
nificant patterns in their administration have emerged. It seems timely, there-
fore, to take a fresh look at the new Laws in light of these administrative pat-
terns, and to attempt to formulate some tentative conclusions as to the extent to
which the rules of the game have changed.
Technology Law
Background
The manufacturing sector of the Mexican economy has experienced rapid
growth over the approximately 35 years since the beginning of World War II,
when foreign sources of supply of many minufactured products were disrupted
and substitute local manufacturing capabilities had to be quickly developed.
The initial phase of accelerated industrialization was largely directed to the
substitution of imports, and new production facilities tended to be modest in
size, geared almost entirely to the internal demands of the Mexican economy.
The necessary technology was imported, largely from the United States.
During the last decade or so, as the range of manufacturing activities has
continued to expand and the scale of production to grow, Mexican manufac-
tured products have begun to compete to some extent in world markets. Manu-
factured goods accounted for approximately 62 percent in value of all Mexican
exports in 1974.1
Mexico's ability to achieve major penetration of world markets for manufac-
'X Anjilisis Econ6mico No. 425, March 31, 1975.
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tured goods has, however, been seriously hampered by high production costs.
These are attributable in part to low production volumes. The government
believes that they are also attributable to continued heavy reliance upon tech-
nology acquired from abroad, largely from corporate affiliates in the highly
industrialized nations, on terms which are frequently unreasonably burden-
some, and that much of the technology is either obsolete "hand-me-downs" or
ill-suited to an economy in which capital is scarce and expensive and labor is
abundant and cheap and production volumes typically modest. The purpose of
the Technology Law, then, is to permit governmental screening of technology
proposed to be acquired from abroad in terms of its necessity and suitability and
to permit governmental regulation of the terms on which foreign technology is
acquired.
The Law
The Technology Law created the National Registry of the Transfer of Tech-
nology ("Technology Registry") within the Ministry of Industry and Commerce
("Ministry"). 6 It established the obligation to register therein contracts, agree-
ments and any other documents ("technology agreements") which are entered
into for the purpose of licensing the use of trademarks, patents, improvements,
models or blueprints; providing technical knowledge by means of plans, di-
agrams, models, instruction books, instructions, formulae, specifications, the
recruitment and training of personnel, or any other means; furnishing engi-
neering for the installation of facilities or the fabrication of products; providing
technical assistance in any form; or rendering services relating to the adminis-
tration and operation of businesses.7 The registration obligation is imposed
upon the Mexican party thereto (the "recipient"), although the foreign provider
of technology (the "provider") may request registration. 8
Technology agreements are to be submitted for registration within 60 days
after execution. If so submitted, registration relates back to the date of execu-
tion. Otherwise, registration is effective only from the date of submission.
Amendments are to be submitted for registration within a similar 60-day
period. The Ministry is to be advised of the termination (other than by ex-
piration) of technology agreements within 60 days following termination.9
Technology agreements which are not registered are without legal effect and,
accordingly, will not be recognized by any public authority and will not be
enforced in the courts. 10 Among other consequences, deductions of royalties
and technical assistance fees for Mexican income tax purposes are disallowed.
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Further, presentation of written evidence of registration is required in order to
enjoy certain tax concessions and similar benefits."
Article 7 is the key provision of the Technology Law, enumerating 14 cir-
cumstances in which the Ministry is to deny registration. These are divided into
two groups, the first consisting of six circumstances in which denial is man-
datory and the second of eight circumstances in which denial is required unless
the Ministry determines that the technology is of particular interest to Mexico
and that an exception should, accordingly, be granted. Falling within the first
group are instances in which the technology agreement contains a "grant-back"
clause, limits the recipient's research and development activities, prohibits or
limits exports, is for an excessive duration (in no event more than ten years), or
requires the submission of questions of inter pretation or performance to foreign
tribunals. The second group consists of cases where the same technology is
freely available in Mexico, the royalty or other compensation is excessive, or
where the technology agreement permits the provider to regulate or intervene in
the management of the recipient, obligates the recipient to acquire equipment,
tools, parts or raw materials from a specified source, prohibits use of other
technology, requires sale of the goods produced thereunder exclusively to the
provider, requires the permanent use of personnel designated by the provider,
imposes production volume or sales price limitations or requires sales repre-
sentation by the provider.' 2
The Ministry must determine whether technology agreements meet the
requirements for registration within 90 days following submission. Absent a
timely determination that the requirements are not met, the agreements are
deemed to have been registered upon the expiration of the 90-day period.' 3
Adverse determinations by the Ministry are subject to reexamination through
a petition for reconsideration, which must be filed within eight days after the
date of notification thereof and which must be accompanied by the necessary
supporting evidence. The Ministry must make a determination within 45 days
following presentation of the petition. Otherwise, the matter shall be deemed to
have been resolved in favor of the petitioner. 14 The only available means to
challenge an unfavorable ruling is an appeal (amparo) to the Mexican Federal
I "d. Art. S.
"Id. Arts. 7 and 8. Expressly excluded from the regisiration requirements of the Technology Law
are the entry of foreign technicians for the installation or repair of facilities or equipment, and the
provision of necessary designs, catalogs or general technical assistance for the installation of
machinery and equipment for which no subsequent remuneration is expected; emergency or repair
service pursuant to technology agreements previously registered; instruction or technical training by
educational institutions, personnel training centers or by businesses to their employees; and in-
bond assembly plants, which are governed by separate laws and regulations. Id. Art. 9.
"Id. Art. 10.
SId. Art. 14.
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District Court, whose decision is subject to a further and final review by the
Mexican Federal Circuit Court.
Technology agreements in existence on January 29, 1973, were to be sub-
mitted to the Ministry within 90 days after such date in order that the Ministry
might take note of them, but such existing agreements were not required to
meet the substantive standards of the Technology Law until January 29, 1975.15
Administrative Application of the Article VII Criteria
In December, 1974, the Ministry issued and widely circulated, although it did
not formally publish with the legal force of an executive order or regulation, a
"Summary of the General Criteria of Application of the [Technology Law],"
herein called the "Summary." In its introduction, the Summary states that its
purpose is to set forth concisely but in detail the more relevant considerations
which guide the Ministry in the application of Article 7, based upon the first 18
months of experience in administration of the Law. Although the Summary
states that the guidelines are only intended for general reference purposes,
nevertheless an objective of the Summary is the uniform application of the
criteria, so that private parties may enjoy the necessary legal certainty in con-
tracting for technology.
Nearly one-half of the Summary is devoted to a discussion of the factors which
are evaluated in assessing the reasonableness of the royalty or other compen-
sation to be paid for the technology. The Summary indicates that no general
rules can be established as to what constitutes appropriate compensation. What
is called for is a careful and detailed analysis, from a techno-economic point of
view, which will permit a case-by-case determination of whether the proposed
payments bear a reasonable relationship to the value of the particular tech-
nology to be acquired. At the same time, decisions made by the Ministry should
serve as precedents for future cases. Therefore, decisions adopted in particular
cases must be ones which can be consistently followed in future cases involving
substantially similar facts.
To permit this type of detailed analysis, the technology agreement should
state clearly the base upon which the royalty or other compensation is to be
calculated. It should provide that taxes (which generally are required to be
withheld) are for the account of the provider.
The approach of the Ministry is to first determine the "total flow of pay-
ments" during the life of the agreement. In making this determination, the
Ministry takes into account the formula specified in the agreement for calcu-
lating the payments, projections of the financial results on which the payments
will be calculated, the duration of the agreement and the dates established for
"Ild. Second Transitory Provision.
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making the payments. Since the test of the reasonableness of the compensation
is in substantial part a "prevailing rate" test, the Ministry then compares the
results of this analysis with the results of its own extensive research of the terms
for the transfer of similar technology agreed to by other companies, both in
Mexico and abroad, in reaching conclusions.'
The Summary establishes further detailed guidelines applicable to various
types of technology agreements. With respect to trademark license agreements,
as a general rule no royalty will be allowed if the licensee is a majority-owned
subsidiary of the licensor. If the licensor has no equity ownership in the licensee,
royalties on the order of 1 percent of net sales will be allowed. If the licensor has
a minority ownership interest, a reduced royalty rate will be considered.
In view of a policy favoring the development and use of Mexican trademarks
for the identification of Mexican products both domestically and abroad, the
acquisition of the right to use new foreign marks will be discouraged, except
where they are important for export purposes or carry a high degree of technical
prestige with them.
Patent license royalties are to be generally of the same level as trademark
license royalties, but a distinction will be drawn between basic and secondary
patents. No royalties are allowed with respect to patents which are determined
to be invalid, expired, or are not worked. Royalties for the use of patents ap-
plied for, but not yet issued, are authorized only subject to the condition that
the patents subsequently be issued. The licensor must assume all costs relating
to the application for, issuance and renewal of the patent and the obligation of
policing the patent.
Technical assistance agreements should be for the minimum duration neces-
sary to permit the recipient to adequately assimilate the technical knowledge
transferred. Establishment of a reasonable royalty rate requires an analysis of
the extent or importance of the technical assistance, the degree of complexity of
the manufacturing process, the age of the products and processes involved, and
the dynamics of technological change and the position of the licensor in the
industry involved.
Technology agreements frequently involve more than one of the elements of a
trademark license, a patent license and a technical assistance agreement. Re-
gardless of the elements involved, most of the technology agreements registered
to date contemplate a fee of 3 percent or less of net sales. Exceptionally, some-
what higher rates have been approved in certain industries such as chemicals,
electronics, pharmaceuticals and telecommunications. It is believed that the
maximum fee that has been approved is 7 percent of net sales.
Other important portions of the Summary set forth guidelines applied by the
Ministry in determining whether or not inclusion in a technology agreement of
various types of restrictive or tying provisions will, under the criteria set forth in
Article 7 of the Technology Law, result in denial of registration. The more im-
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portant and less obvious of these guidelines are discussed below.
Article 7 of the Technology Law states that registration is to be denied when
the exportation of goods or services produced by the recipient is prohibited or
limited in a manner contrary to the interests of the country. The Summary
states that this provision will result in denial of registration when the technology
agreement totally prohibits exports, prohibits exports to certain geographic
areas where the provider has not previously granted exclusive rights to others,
sets maximum limits on export sales, obligates the recipient to export solely
through the provider on unfavorable terms, imposes an unjustifiable royalty on
export sales, or requires the prior authorization of the provider for any export
sale. Registration will not be denied, however, when exports are prohibited to
countries in which the recipient has previously granted exclusive sales rights to
third parties or in which the provider is precluded from granting export rights
under legislation of its own country, or when export rights are limited to certain
markets which are, in fact, adequate to satisfy the export capacity of the recip-
ient, in most cases those of the American Continents.
Article 7 also provides that registration is to be denied when the technology
agreement prohibits the use of other compatible technology acquired from other
sources. The Summary states that such limitations are permissible when the
technology agreement involves authorization of the use of a registered trade-
mark or where the purpose of the limitation is to avoid the disclosure of the
provider's technical information to another supplier of technology.
Registration of technology agreements is also to be denied when they impose
an obligation upon the recipient to sell the goods produced with the technology
solely to the provider. The Summary states that such provisions are permis-
sible when the recipient is engaged exclusively in the production of intermediate
products, parts or components for later manufacture, assembly or finishing by
the provider and the latter is the sole potential purchaser of such intermediate
goods, or where such obligation is limited to certain export markets and the
provision is, in fact, beneficial to the recipient.
Article 7 also contemplates the denial of registration if the recipient is re-
quired to utilize personnel designated by the provider on a permanent basis.
The Summary states that this provision will not result in the denial of registra-
tion where Mexican technicians qualified for the function involved are not
available and the provider provides personnel on a temporary basis and assumes
the obligation of training Mexican technicians ultimately to be substituted for
the personnel designated.
Article 7 provides that technology agreements are not eligible for registration
if they provide for submission of questions of interpretation or performance to
foreign tribunals. The Summary states that registration will not be denied where
there simply are no provisions stipulating the applicable law or where there is
included an arbitration clause meeting the requirements of the Convention
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concerning the Recognition and Enforcement of Foreign Arbitration Awards,
published in the Diario Official on June 22, 1971.
Clearly the most important guidelines contained in the Summary are ones
which express the Ministry's position that, under the Article 7 criteria, only an
outright sale, as distinguished from a mere license for the temporary use, of
technology is permissible, and that such sale is required to be fully consum-
mated within the shortest practicable period of time. Thus, a provision
restricting the use of know-how following expiration of a technical assistance
agreement or requiring the return of drawings, specifications, operating
manuals, etc. after termination will render an agreement ineligible for registra-
tion, as limiting the recipient's research and development activities. Further, a
technology agreement is to be denied registration as being for an excessive
duration if its stated term, even though less than ten years, is longer than is
required for the recipient's assimilation of the technology, or if it imposes
obligations (such as suspension of use or secrecy provisions) on the recipient
which survive its termination and continue indefinitely or for more then ten
years. Excluded, however, from this concept of prompt and outright transfer
are patented technology and registered trademarks to the extent that protec-
tion of such proprietary rights under the Mexican Industrial Property Law has
been obtained and is in effect. Also, the Ministry will not object to a stipulation
for return of the technology or suspension of its use in the event of a breach by
the recipient of the terms of the technology agreement prior to its expiration.
Investment Law
Background
A government Mexicanization policy had been developing for many years
prior to the enactment of the Investment Law, tracing its legal origins to the
Mexican Constitution of 1917, particularly to certain provisions of Article 27.
The basic constitutional precepts relating to the status of foreigners and their
participation in the economy have been implemented by various organic laws
under the constitutional provisions, other statutory enactments and regula-
tions thereunder; presidential decrees and other executive orders; and policies
followed by the Ministry of Foreign Affairs in granting or denying permits for
the organization or amendment of the charter of Mexican companies,I 6 by the
Ministry of Finance and Public Credit in granting or denying certain tax con-
cessions, and by the Ministry of Industry and Commerce in granting or denying
permits for the importation of machinery, equipment, raw materials and com-
"Authority for granting or denying such permits stems from a wartime Presidential Decree of
June 29, 1944, which makes a foreign Ministry permit mandatory for such purposes. Diario Oficial,
July 7. 1944.
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ponents. The history of the development of this body of legal provisions and ad-
ministrative practices has been fully and ably traced by other commentators' 7
and will not be repeated.
Enactment of a foreign investment code is believed to have been long delayed
primarily due to a governmental desire to avoid the rigidity in the application of
Mexicanization policies which a comprehensive statutory framework would, to
some degree, impose, and to continue the rather complete discretion in the
application of such policies which the Executive Branch enjoyed under the
existing approach. In finally undertaking codification, the government opted
for a greater degree of certainty in the rules of the game as offering potential
benefits to the further development of the national economy which would out-
weigh the disadvantages of the loss of some degree of flexibility.
The Law
Article 2 of the Investment Law defines "foreign investment" as that effected
by foreign juridical persons, foreign natural persons, foreign economic units
without juridical personality and Mexican enterprises in which foreigners have,
through any means, the ability to control the management of the enterprise
("foreign investors"). 18 Inmigrados (foreign citizens who have completed five
years of formal residence in Mexico and obtained "final papers" as permanent
residents) and who are not "controlled by economic decision-making centers
abroad" are treated as Mexicans for all purposes of the Investment Law. 19 The
Investment Law is applicable to foreign investment in the capital of enterprises,
in the acquisition of property, and to other transactions to which the Investment
Law refers.2"
The Investment Law incorporates the so-called "Calvo Clause," to the effect
that foreigners who acquire property of any nature in Mexico, by such act agree
to be treated as Mexican nationals with respect to such property and not to
invoke the protection of their own government with respect to same, under
penalty of forfeiting the property acquired to the benefit of the Mexican
Nation. 21
Various existing legal provisions which reserve certain economic activities
exclusively to the State and others exclusively to Mexicans or to Mexican cor-
porations with charter provisions excluding foreign stock ownership are incor-
"See, for example, Lacey and Sierra de ia Garza, Mexico-Are the Rules Really Changing? 7
INT'L LAW. 560 (1973).
""Investment Law," supra note 2, Art. 2.
"Id. Art. 6.
101d. Art. 2.
2Id. Art. 3. The Calvo Clause appears in Article 27 of the MEXICAN CONSTITUTION OF 1917 and,
as applied to foreign investment, has long been implemented by the Organic Law of Section 1 of
Constitutional Article 27 and the Regulation of such Law.
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porated in the Investment Law and continued in effect.2" Also incorporated in
the Investment Law are existing legal provisions limiting foreign ownership in
certain industries to specified minority percentages. 2"
In its most important single provision, the Investment Law states that in cases
where no specified percentage is established, foreign investment may participate
in a proportion not to exceed 49 percent of the capital of the enterprise, on the
further condition that the foreign investment not have, by any means, the ability
to control the management of the enterprise. The National Commission of
Foreign Investments created by the Investment Law (the "Commission") 24 is
given the power to increase or decrease the 49 percent limitation when, in its
judgment, this is appropriate to the national economy, and to establish the
conditions upon which foreign investment will be received in specific cases. The
proportionate representation of foreign investment in the governing bodies of an
enterprise, normally the board of directors, may not exceed its proportionate
participation in capital. Where other foreign investment laws or regulations
exist with respect to a particular field of economic activity, foreign investment is
expressly required to conform to the percentages and conditions specified in
such other laws or regulations. 2 5
The authorization of the Cabinet Ministry concerned with the particular field
of economic activity involved is required for the acquisition by one or more
foreign investors, in one or a series of transactions, of more than 25 percent of
the capital or more than 49 percent of the fixed assets of an enterprise. Such
authorization is also required for acts through which the management of an
enterprise is entrusted to foreign investors or as a result of which foreign invest-
ment may have, through any means, the ability to control the management of an
enterprise. Such authorizations are to be granted by decisions of the Commis-
sion, and when determined to be appropriate to the national interests. Acts and
transactions which require such authorization and which are carried out
without such authorization are declared to be null and void.2"
The Commission is given authority to grant a preferential right to Mexican
"Included in the former category are petroleum and other hydrocarbons, basic petrochemicals,
the exploitation of radioactive minerals and the generation of nuclear energy, certain mining
activities, electricity, railroads and telegraphic and wireless communications. Included in the latter
category are radio and television, urban and inter-urban automotive transportation and federal
highway transport, domestic air and maritime transportation, exploitation of forest resources and
gas distribution. Investment Law, supra note 2, Art. 4.
"Specifically included are provisions limiting foreign ownership to 49% in enterprises exploiting
ordinary mineral concessions, to 34% in those exploiting special concessions relating to national
mineral reserves, and to 40% in enterprises in the automotive parts industry. Id. Art. S.
"Id. Art. 11. The Commission consists of the Ministers of the Interior, Foreign Affairs, Finance
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investors in such acquisitions. This right may be granted for a period not to
exceed 90 days from the date on which the terms of the offer were made known,
and may be extended for not more than 90 additional days upon the request of
an interested party. 27
The powers given to the Commission to regulate foreign investment are ex-
tensive.28 Of greatest importance is the previously mentioned power to vary,
upwards or downwards, the normative 49 percent limitation on foreign invest-
ment in various geographical areas or areas of economic activity, or when war-
ranted by particular factual circumstances.29 In exercising such power, the
Commission is to consider such factors and characteristics of the proposed
investment as the competitive effect on existing Mexican industry, balance of
payment effects, particularly in terms of increasing exports, employment oppor-
tunities, including the employment and training of Mexican technical and
management personnel, the use in production of Mexican materials and com-
ponents, the use of foreign financial resources, regional development, con-
tribution to research and technical development, effects on price levels and
product quality, preservation of the social and cultural values of the nation, and
the importance of the activity to the national economy.30 Also of major im-
portance are provisions which did not appear in the original draft legislation but
were added prior to final enactment of the Investment Law, empowering the
Commission to rule upon the participation of existing foreign investment in new
establishments and in new fields of economic activity or in new lines of
products.31
The Investment Law incorporates a 1971 Presidential Decree with respect to
foreign investment in the so-called "prohibited zone." 32 Article 27 of the Con-
stitution of 1917 prohibits the acquisition by foreigners of real estate within a
band of 100 kilometers along the land frontiers and 50 kilometers along the sea
frontiers. Primarily to encourage tourist development along the coasts, the 1971
Decree sanctioned the acquisition of property within the prohibited zone by
foreigners through trusts for a term of not more than 30 years as being con-
sistent both with Article 27 and with Mexico's economic development. These
provisions are continued in the Investment Law.33
The Investment Law creates the National Registry of Foreign Investments
(the "Investment Registry"), in which are to be registered foreign natural or
juridical persons who make investments regulated by the Investment Law,
"Id. Art. 9.
"Id. Art. 12.
"Id. Art. 12, I and II.
'
0Id. Art. 13.
"Id. Art. 12, III and IV.
"Diario Oficial, April 30, 1971.
"Investment Law, supra note 2, Arts. 18 through 22.
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Mexican corporations with foreign investment participation, trusts in which
foreigners participate and the purpose of which is to carry out transactions
regulated by the Investment Law, the share or other certificates representing
capital which is the property of foreigners or which is pledged to foreigners, and
their transfers, and decisions of the Commission. 3
4
The Investment Law provides that the share or other certificates representing
the capital of enterprises are to be in nominative (as distinguished from bearer)
form (1) in the proportion and manner established by specific statutory provi-
sions or regulations or by decisions of the Commission, or (2) when they are the
property of foreign investors. The acquisition by foreign investors of bearer
shares without the prior approval of the Commission is prohibited, and if bearer
shares are so acquired with the prior approval of the Commission, they are
required to be converted into nominative shares. This requirement and the
sanctions for its violation are to be set forth on the share certificates.3"
The Investment Law contains various sanctions for violation of its provi-
sions.36
Transitory provisions of the Investment Law required that bearer certificates
representing the capital of existing Mexican enterprises which were the property
of foreign investors be converted into nominative certificates and presented for
registration within 180 days after the effective date of the Investment Law (that
is, by November 8, 1973) and permitted such conversion to be effected by means
of an appropriate notation on the certificate or on a page attached to it.17 The
transitory provisions also required registration in the Investment Registry of the
persons required to be registered within 180 days after the effective date of the
Investment Law.38 Since the regulation providing for the organization of the
Investment Registry and the procedures for registration contemplated by the
341d. Art. 23.
"Id. Art. 25.
"Companies which are required to be registered in the Investment.Registry and are not so regis-
tered may not pay dividends, nor are dividends to be paid on those shares which are required to be
and are not so registered. Id. Art. 27. Acts carried out in violation of the Investment Law are
declared to be null and void. Further, the violator may be fined in an amount up to the value of the
transaction or, if the transaction cannot be valued, in an amount up to $8,000. Id. Art. 28. The
directors, managers and shareholders' auditors (comisarios) are declared to be jointly and severally
responsible for compliance by the enterprise with the Investment Law. They may be fined up to
$8,000 for failure to require compliance. Id. Art. 29. Notaries and brokers are required to set forth
in documents the procurement of the authorizations required by the Investment Law. Failure to do
so is to be sanctioned by loss of their license as such. Officers of the Public Registry are not to
register documents which are required to recite the procurement of an authorization under the
Investment Law but fail to do so. Failure to comply with this requirement gives rise to dismissal. Id.
Art. 30. Apparent compliance with the Investment Law in connection with any acts or transactions
subject thereto which in fact is not compliance may result in imprisonment for up to nine years and
a fine of up to $4,000, as may the acquisition of property or rights reserved to Mexicans or subject to
requirements or authorizations which have not been complied with or obtained. Id. Art. 31.
"Id. Second Transitory Provision.
3 Id. Third Transitory Provision.
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Investment Law (the "Regulation") 39 was not published until December 28,
1973,40 the November 8 deadline was extended to January 18, 1974.
The Investment Registry
The Regulation places the Investment Registry under the jurisdiction of the
Ministry and under the direct supervision of the Executive Secretary of the
Commission (the "Executive Secretary"), 4 1 and divides it into the following five
sections:
First Section: Foreign Natural and Juridical Persons
Second Section: Mexican Corporations with Foreign Investors
Third Section: Trusts
Fourth Section: Equity Securities
Fifth Section: Decisions Adopted by the Commission. 42
First Section. Foreign natural and juridical persons who subscribe for or
acquire shares 43 in Mexican companies, acquire more than 25 percent of the
capital or more than 49 percent of the fixed assets of a Mexican enterprise, lease
a Mexican enterprise or the assets essential for its operation, or establish a
Mexican branch or agency are required to apply for registration in the First
Section within one month following the transaction. 4 4 Such persons are to advise
the Investment Registry, within one month after the event, of any change of
address or of any new transaction of a type giving rise to an obligation to register
in the First Section. 45
Second Section. Mexican companies having one or more foreign investors are
required to apply for registration in the Second Section within one month after
the date on which they learned or should have learned of such circumstance.4 6
391d. Art. 23.4 Reglamento del Registro Nacional de Inversiones Extranjeras (Regulation of the National
Registry of Foreign Investments), Diario Oficial, December 28, 1973.
4'Id. Art. 1.
4'd. Art. 3.
"The term "shares" includes capital participations (partes sociales), which may not be evidenced
by negotiable certificates, in a limited liability company (sociedad de responsibilidad limitada) as
well as shares, evidenced by transferable certificates, in a stock corporation (sociedad an6nima).
"Reglamento del Registro Nacional de Inversiones Extranjeras, supra note 40, Art. 12. The ap-
plication is to set forth the name, nationality, address, and, if applicable, the Mexican migratory
status of the foreigner; the name of each Mexican corporation in which he or it is an investor and the
amount of investment in each; the date of the investment and, if applicable, the date and number of
the authorization to make the investment granted by the Commission. Id. Arts. 13, 14 and 15.
41d. Art. 16.
"Id. Art. 17. The application is to set forth the applicant corporation's name, registration data in
the Public Registry of Commerce, corporate domicile, the address of its principal offices and its
Federal Taxpayers Registry number; its corporate purposes and term of existence; the amount of its
capital, including, where applicable, the minimum, authorized and subscribed amounts; the
manner of administration of the corporation as set forth in its by-laws, including the maximum and
minimum number of administrators and their powers; the names, nationalities and domiciles of the
administrators; the name, nationality and domicile of each foreign investor, the shares or capital
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The broad statutory definition of "foreign investment" contained in Article 2 of
the Investment Law, previously described, 47 must be consulted in determining
the circumstances requiring such registration. Companies registered in the
Second Section must advise the Investment Registry of any changes in the in-
formation set forth in the application within one month after the changes
occur. 4
Third Section. Mexican trust institutions" are required to apply for registra-
tion in the Third Section of trusts in which foreigners participate or from which
they derive rights and the purpose of which is to carry out transactions regulated
by the Investment Law within one month after the creation of the trust or the
transactions from which foreigners derive rights. s0 The trustee must advise the
Investment Registry within one month following the date of any modification or
termination of the trust or transfer to foreigners of trust participation certif-
icates or of rights to utilize the trust property."s
Fourth Section. Foreign investors owning certificates evidencing equity in-
vestments in Mexican companies must apply to register them in the Fourth
Section within one month after acquisition, even though the definitive certif-
icates have not been issued. Bearer certificates must bear a notation that they
have, as required by the Investment Law, been converted into nominative cer-
participations owned by each and the par value thereof or a statement that they are without par
value; whether or not there are any preferred shares and, if so, the terms of the preferences and the
extent to which such shares are owned by foreign investors; and the date on which the applicant
learned of the foreign investment. Id. Art. 18. If a management contract or arrangement is
involved, the scope and duration thereof must be indicated. Id. Art. 19.
A stock corporation is normally administered by a board of directors, which grants powers neces-
sary for the day-to-day management of the business to one or more managers, or by one or more
administrators who, in effect, perform both the functions normally entrusted to a board of directors
and those normally entrusted to management. A limited liability company is normally administered
by one or more managers, who report directly to the shareholders. See Ley General de Sociedades
Mercantiles (General Law of Business Corporations), Arts. 74 to 78 and 142 to 163, Diario Oficial,
August 4, 1934.
"Page 239, supra.
"Reglamento del Registro Nacional de Inversiones Extranjeras, supra note 40, Art. 20.
"Since Mexico is a Civil Law, or "code," jurisdiction, the analogue of thecommon law trust,
known as a "fideicomiso," had to be created by statute. See Ley General de Titulos y Operaciones
de Cr~dito (Law of Negotiable Instruments and Credit Operations), Arts. 346 to 359, Diario Oficial,
August 26, 1932. Powers to act as a trustee (fiduciario) have been granted only to registered trust
institutions. Ley General de Instituciones de Cr6dito y Organizaciones Auxiliares (General Law of
Credit and Auxiliary Institutions), Arts. 44 to 46, Diario Oficial, May 31, 1941, amended by
Decree, December 31, 1947.
soReglamento del Registro Nacional de Inversiones Extranjeras, supra note 40, Art. 22. The ap-
plication should contain the name of the trust institution and the address of its principal offices;
the name, nationality and domicile of the grantors; a description of the property placed in trust; the
date of creation, purposes and duration of the trust; and the name, nationality, domicile, address
and, if applicable, the migratory status of foreigners who are beneficiaries, holders of participation
certificates or have the right to utilize the trust property and their rights and obligations. Id. Art.
23.
"Id. Art. 24.
InternationalLawyer, VoL 10, No. 2
Mexican Transfer of Technology & Foreign Investment Laws
tificates.5 2 In addition, the owner is to be registered in the nominative share
registry which the issuer is required to maintain for such purposes even though
no provision exists for it in the corporate by-laws.5 3 Foreign investors are to
submit a separate application with respect to each company in which they have
an investment. 4 The application should be accompanied by a written evidence
of ownership.55
Within one month after the date of the event, foreign investors are to apply
for registration in the Fourth Section of definitive certificates issued to replace
provisional certificates,- 6 shares of or on which a pledge or other lien has been
obtained,57 and transfers of shares among foreign investors,58 setting forth
comparable information and following similar procedures. 9
Fifth Section. Decisions of the Commission are to be registered in the Fifth
Section within 15 business days after adoption.6" General decisions and such
specific decisions as the Commission shall determine are open to public inspec-
tion; other specific decisions are available for inspection only by interested
parties. 6
1
Activities of the Commission
The Commission's apparent desire to preserve its ability to exercise the broad
powers given to it by the Investment Law in a flexible and pragmatic manner
52This notation, to be made by the secretary of the board of directors or the sole administrator,
as the case may be, and signed by him, must set forth the full name, declared nationality and
address of the owner and the date and place of notation. Id. Art. 25. The notation may also be made
by a Notary, public broker, Mexican Consul or Mexican credit institution, who shall immediately
notify the issuer, by certified mail or other effective means, at the address provided by the investor,
with a copy sent by the same means to the Investment Registry. Id. Art. 29.
531d. Art. 27. While compliance with these procedures may suffice to effect the conversion for
purposes of the Investment Law, consideration should be given to the amendment of the corporate
by-laws if they do not contain appropriate provisions for nominative shares.
'Id. Art. 26. The application should set forth name, domicile and registration data in the Public
Registry of Commerce of the issuer; the name, nationality, address and, if applicable, the migratory
status of the foreign investor; the number of shares owned by the foreign investor and the par value
thereof or a statement that they are without par value and, in the case of stock corporations, the
numbers of the share certificates and the number of shares evidenced by each, the series to which
they belong, and whether the shares are common or preferred; the date and amount of the invest-
ment; and the name and address of the applicant if other than the owner. Id.
"Id. Art. 28. The written evidence of ownership should set forth the information, other than the
date and amount of the investment and the name and address of the applicant, required in the ap-
plication; the name, address and declared nationality of the owner; and a declaration as to registra-
tion of the owner in the issuer's nominative share registry, and should be signed by the secretary of
the board of directors or the sole administrator, as the case may be, of the issuer. The written ev-
idence may also be issued by a Notary, public broker, Mexican Consul, or Mexican credit institu-
tion. Id. Art. 30.
"Id. Art. 33.
"Id. Art. 34.
"Id. Art. 36. As between the parties, it is the transferee who should apply for registration.
"Id. Arts. 33, 35 and 36.
'Old. Art. 51.
1Ild. Art. 53.
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and on a case-by-case basis is manifest in the fact that, as of November 5, 1975,
when they were first published in the Diario Oficial, only ten general decisions
had been adopted by the Commission.
The first, adopted June 7, 1973 and amplified on three occasions, provides
that the so-called "border assembly" (maquila) industries62 may be organized
and operate with up to 100 percent foreign capital, that they may open new
establishments and their shares may be transferred among foreign investors
without Commission authorization, but that they are otherwise subject to the
Investment Law and the Regulation. The second, also adopted June 7, 1973,
authorized all capital increases by existing enterprises so long as the percentage
of foreign capital was not increased above that existing on the effective date of
the Investment Law. A requirement has since been added that each foreign
investor maintain his percentage ownership in a capital increase authorized by
the decision. The third general decision, adopted September 26, 1973, autho-
rized purchases by foreigners on a stock exchange of not more than 5 percent of
the outstanding shares of an issuer, so long as the purchases were not a part of
the purchase in a series of transactions of more than 25 percent of the out-
standing shares, and delegated authority to the Executive Secretary to deter-
mine in each case, within 24 hours following application, whether the require-
ments of the general decision were met. The fourth, adopted the same day,
authorized the reelection of foreign directors so long as the participation of
foreigners on the Board did not exceed their percentage of capital ownership.
The fifth, adopted January 4, 1974, authorized the substitution of one foreign
Board member for another so long as foreigner Board participation did not
exceed foreign capital participation, and delegated authority to the Executive
Secretary to approve such substitution, except in special cases meriting the
attention of the Commission. The sixth, adopted December 19, 1974 and
designed to facilitate compliance by wholly-owned subsidiaries of foreign com-
panies with the corporation law requirement of a minimum of five sharehold-
ers, 63 delegated authority to the Executive Secretary to authorize all transfers
between foreigners of one nominative share, or nominative shares representing
up to one percent of the capital, of a company of which at least 96 percent of the
outstanding shares were owned by a single foreign investor. The seventh,
adopted the same day, interpreted Article 6 of the Investment Law." as making
it unnecessary for inmigrados who are not controlled by economic decision-
making centers abroad to obtain Commission authorization to participate in the
administration or management of Mexican enterprises.
2Defined as those organized to carry out operations under the Regulation of Paragraph Three of
Article 321 of the Customs Code, Diario Oficial, October 31, 1972.
"Ley General de Sociedades Mercantiles, supra note 46, Art. 89.
"Page 239, supra.
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The eighth general decision, long awaited and adopted October 2, 1975,
interpreted the provisions of Article 12 of the Investment Law empowering the
Commission to rule upon the participation of existing foreign investment in new
establishments . 6 As was generally anticipated, the decision defined "new estab-
lishment" very broadly, as meaning any physically independent premises,
including those involving a mere relocation of existing facilities, at which any
industrial, commercial or service activities are to be carried on. The decision
generally authorized the opening of mere administrative offices and ware-
houses, but only upon the conditions that (1) no other activities be carried out,
(2) administrative and warehousing functions are secondary to the principal
activities of the company, (3) within 60 days after the November 5, 1975 publi-
cation date a list of all of the company's establishments be furnished to the In-
vestment Registry, and (4) the Executive Secretary be given 30 days advance
notice of the opening of a new establishment, so that he could determine wheth-
er it fell within the general authorization or whether specific authorization by
the Commission was required. The last two conditions effectively imposed new
requirements and restrictions on foreign investment. The eighth general deci-
sion was the first to include lengthy preambles, one of which states the necessity
of channelling expansions and reinvestments by companies with foreign invest-
ment toward those areas and fields of activity having the highest priority for
national development, and especially in a manner calculated to carry out the
objectives of a healthy policy of industrial decentralization.
The ninth general decision, also adopted October 2, 1975, was intended to
resolve doubts as to which trusts were required to be registered in the Invest-
ment Registry 66 and which could be established only with prior Commission
authorization. It states that trusts must be registered when foreign investors
have or are granted (1) rights or beneficial interests with respect to any number
of shares of a Mexican company, (2) rights to dispose of more than 49 percent of
the fixed assets of a Mexican company, or (3) rights to operate a Mexican com-
pany or its essential assets, and that the requirements are applicable even if the
trust arrangement only effects a pledge of shares of a Mexican company. The
establishment of a trust requires prior authorization of the Commission if
foreign investors acquire (1) voting rights or beneficial interests with respect to
bearer shares, (2) voting rights or beneficial interests with respect to nomina-
tive shares, or capital participations in a limited liability company, 67 repre-
senting more than 25 percent of the capital of an existing Mexican company or
more than 49 percent of the capital of a newly-organized Mexican company, (3)
the right to dispose of more than 49 percent of the fixed assets of a company, or
5Page 241, supra.
'See page 244, supra.
61See note 43, supra.
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(4) the right to operate a company or its essential assets. A period of 90 working
days from November 5, 1975 was granted to bring existing trusts into com-
pliance with the foregoing requirements.
The tenth general decision, likewise adopted October 2, 1975, was designed
to facilitate compliance with the authorization and registration requirements of
the Investment Law in connection with purchases by foreigners of shares of
Mexican companies through the facilities of a stock exchange. It appears largely
designed to advance the objective of the new Stock Market Law (Ley del Mer-
cado de Valores)68 of stimulating the development of broader public equity
markets, and constitutes a recognition that the procedures established by the
third general decision69 had proved inadequate. In general, it authorizes
brokers and bank custodians to meet the registration requirements through a
quarterly reporting system. Shares registered under this procedure may not be
voted. Brokers and custodians were given until January 15, 1976 to regularize
existing situations.
In a summary of its activities during the first two years of effectiveness of the
Investment Law, reported in June, 1975,70 the Commission noted that 165
specific decisions had been adopted. The Commission characterized them as
basically relating to (1) investments in new establishments, new lines of
products and new fields of economic activity by companies with a majority of
foreign capital, (2) the acquisition by foreigners of shares in or fixed assets of
existing companies, and (3) the organization of new companies with foreign
capital participation.
Of the 165 specific decisions, 126, or 76 percent of the total, were charac-
terized as favorable; these relate to foreign investments which, either in their
initial proposed form or as a result of conditions imposed by the Commission,
assure that a majority of the capital and the management of the enterprise
involved will be in Mexican hands and that the investment will conform to
development objectives of the country, such as an important generation of jobs,
a significant substitution of imports and generation of exports, technological
development, diversification of sources of foreign financing, industrial decen-
tralization, etc. The remaining 24 percent of the specific decisions were neg-
ative; in these, the Commission found that the foreign investments in question
would displace rather than complement national investment, or that they would
not provide significant benefits in terms of the objectives and priorities of
national development.
Among the conditions which the Commission has frequently imposed on
approval of foreign investment applications have been the submission of manu-
"Diario Oficial. January 2, 1975.
"Page 246, supra.
"
0Expansion. June 11, 1975.
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facturing programs for new lines of industrial products, significant export
programs, efforts to locate industrial plants in relatively less developed areas,
programs for the accelerated training of workers and technicians, and, in the
case of existing companies with a majority of foreign capital or foreign manage-
ment, programs for short-term or medium-term Mexicanization, to be carried
out in periods of from one to five years.
The foregoing discussion essentially summarizes the authoritative published
information regarding the Commission's activities to date in administering the
Investment Law. The following analysis of the policies adopted by the Com-
mission with respect to the three basic activities regulated by the Investment
Law is based solely upon the authors' own experience in dealing with the Com-
mission, public and private statements by government officials believed to
represent official points of view, and other unofficial sources of information,
and is subject to the limitations inherent in such sources.
As previously indicated,71 the Investment Law empowers the Commission to
rule upon the participation of existing foreign investment in new establish-
ments and in new fields of economic activity of new lines of products. The
Commission has defined the term "new establishment" broadly. 72 A conclusion
that a proposed expansion by a Mexican company with a majority of foreign
capital involves a new establishment or new line of products results in the neces-
sity of seeking Commission authorization. While in most instances the Com-
mission may be expected to condition authorization upon an invitation to
Mexicans to subscribe for 51 percent of the required capital, there have been a
number of reported instances in which companies with 100 percent foreign
capital have been permitted to establish new operations without Mexican
capital participation if substantial benefits to national economic development
goals and objectives would thereby be provided."
We have also previously noted7" that the Investment Law requires authori-
zation by the Cabinet Ministry concerned with the particular field of economic
activity involved" for the acquisition by one or more foreign investors, in one or
"Page 241, supra.
"Page 247, supra.
"The Wall Street Journal, on April 22, 1974, reported that the Commission had recently ap-
proved a proposal by International Business Machines Corporation's wholly-owned Mexican sub-
sidiary to build a $10,000,000 plant in Guadalajara, on the basis that about 70% of the new fac-
tory's annual typewriter output would be exported, and therefore serve as a means of gaining foreign
exchange. The same report indicated that the. Commission had authorized wholly-owned sub-
sidiaries of the Procter & Gamble Company and Moore Corporation to build new plants in the San
Luis Potosilarea, but on the basis that the plants would represent additional capacity, rather than
new product lines. It praised the choice of location, a part of the country that has been seeking more
industry.
7'Page 240, supra.
7lt is interesting to note that the authorizations are actually being granted or denied not by the
various Cabinet Ministries but by the Commission.
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a series of transactions, of more than 25 percent of the capital or more than 49
percent of the fixed assets of an enterprise. From what date are acquisitions
taken into account in determining whether these provisions apply? From a
technical legal point of view, to avoid retroactive application of the Investment
Law76 only acquisitions after its effective date should be considered.
The Commission, however, has attempted to give the provisions a much
broader interpretation, taking the position that if more than 25 percent of the
capital or 49 percent of the fixed assets of an enterprise are already in the hands
of foreign investors, any further acquisition of shares or fixed assets requires
prior Commission authorization. At the same time, the Commission has re-
sponded to application by foreign investors for authorization to acquire shares
in companies wholly-owned by foreigners by stating that no authorization is
required since the factual circumstances forming the statutory basis for Com-
mission action (apparently meaning a proposed increase in ownership by foreign
investors) are not present.
With respect to the attitude of the Commission toward the organization of
new companies with foreign capital participation, it is the authors' under-
standing that, while the Commission states that 100 percent foreign ownership
can be accepted under special circumstances, there have been few, if any, cir-
cumstances where it has been authorized to date, and special advantages for the
Mexican economy have been required to be shown as the basis for authorization
of majority foreign ownership.
Conclusion
In both the areas of the regulation of the transfer of technology and the reg-
ulation of foreign investment there has been a dramatic structural change from
a patchwork of unrelated legislative enactments, executive decrees and orders,
and administrative regulations and practices to a comprehensive legislative
code, implemented by regulations expressly contemplated thereby. However,
the codes have been so drafted as to permit nearly as much flexibility in the
application of regulation, and about as much elbow room to follow the typically-
Mexican pragmatic approach of proceeding on a case-by-case basis and
adapting to periodically-shifting notions as to national economic and social
objectives and priorities, as existed before.
While the two new Laws are to a large degree inseparable, as they have been
administered to date the changes brought about by enactment of the Tech-
nology Law have been the more substantial, if not necessarily the more sig-
nificant. The previous framework of regulation superseded by the Technology
Law was considerably less extensive than that which has been largely codified by
"Article 14 of the Mexican Constitution of 1917 prohibits retroactive legislation.
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the Investment Law. Further, the Technology Law contains certain substan-
tial requirements which by their terms may not be waived or modified by the
Ministry, whereas the authority granted to the Commission by the Investment
Law is couched in terms of "ruling upon" the basic activities which the Law
regulates, with rather complete discretion being to a degree expressed as well as
clearly implied.
As the Technology Law has been interpreted and administered to date, pro-
spective providers of technology will find themselves in most instances nego-
tiating the terms of transfer on a fairly equal basis with the relatively sophis-
ticated personnel of the Ministry, rather than negotiating such terms with an
often unsophisticated prospective recipient or dictating such terms to a sub-
sidiary or affiliated company.
Unless the technology is industrial property for which statutory monopoly
protection is available and has been obtained, the Ministry will insist that the
transfer be, in substance, a sale and not a mere license, with payment com-
pleted within the period in which the technology will be effectively transferred to
and assimilated by the recipient. The Ministry will insist that the purchase price
or royalty be reasonably in line with the "going rate," not only in Mexico but
elsewhere. Various types of tying or anti-competitive arrangements providing a
basis for restricting Mexican economic development will not be permitted.
Prospective providers of technology who are prepared to approach the trans-
fer process as an arms-length negotiation with sophisticated and knowledgeable
counterparts in accordance with the foregoing basic ground rules will find the
personnel of the Ministry most cooperative in negotiating to find a mutually
satisfactory basis of agreement.77 Prospective providers of technology who have
grown accustomed to regarding the transfer process as a largely unilateral one
"According to information published in the monthly organ of the Mexican National Foreign
Trade Bank (Banco Nacional de Comercio Exterior), 5,625 technology agreements were submitted
to the Ministry between January 29, 1973 and April 30, 1974. Of these, 4,112 were agreements in
existence on January 29, 1973 submitted so that the Ministry could take note of them, and 1,513
were new agreements submitted for registration. Of the latter number, 834 had been formally acted
upon by April 30, 1974, of which 535, or 64%, had been denied registration for one or more reasons
set forth in the Technology Law. Eighty-one percent of the technology agreements denied registra-
tion were found to involve an excessive royalty, 40% an excessive duration, 40% production volume
or sales price limitations, 26% limitations on the recipient's research and development activities,
26% prohibitions of or limitation on exports, 25% grant-back clauses, 23% provisions for submis-
sion to foreign laws or tribunals, and from 1% to 18% other grounds for denial. As of April 30,
1974, almost one-third of the technology agreements denied registration in the first instance had
been renegotiated and modified and subsequently granted registration, and the majority of the
remaining two-thirds were in the process of renegotiation. A petition for reconsideration had been
filed with respect to only a very few. M. de Maria y Campos, La Politica Mexicana Sobre Transfer.
encia de Tecnologa: Una Evaluaci6n Preliminar, 24 CoMERcio EXTERIOR 463 (1974). The May 26,
1975 issue of Tiempo, a weekly news magazine, indicated that from January, 1973 to March, 1975,
6,268 technology agreements had been submitted to the Ministry, of which 2,178 had been reviewed
and 1,959 formally acted upon; of the latter number, 1,482, or 76%, had been registered, and 477,
or 24%, had been denied registration.
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will discover how extensively the rules of the game for the transfer of tech-
nology have changed.
As the Investment Law has been interpreted and administered to date,
foreign investors may expect to find the Commission attitude to be the most
negative and unsympathetic when the Commission is asked to authorize the
acquisition of shares or fixed assets of an existing Mexican enterprise. Unless
the transaction is related to a substantial infusion of new capital, such a trans-
action by its nature appears violative of the fundamental precept that foreign
investment should complement, and not displace, Mexican investment. We
have seen7 8 that the Commission has interpreted Article 8 of the Investment Law
as requiring Commission authorization for any increase in foreign ownership
beyond 25 percent of the capital or 49 percent of the fixed assets of a Mexican
enterprise.
The Commission's actions to date would also suggest that instances in which
foreign investors will be permitted to acquire 100 percent of the capital of newly-
organized Mexican companies will be rare, and to acquire more than 49 percent
relatively few.
The Commission may be expected to exercise its power to rule upon the
participation of existing foreign investment in new establishments and in new
fields of economic activity or in new lines of products in a manner designed to
produce increasing local participation in the ownership and management of
existing companies, as Mexican capital is perceived to become available for
such purposes. Pressures will likely be applied first to the more basic industries
producing goods or services for national, rather than export, markets.
7 Pages 33-34, supra.
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